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1 General Conditions 

1.1 The scope, quality and all terms and conditions of the supplies of 
Flender services and products (hereinafter called "Supplies") acquired 
through FLENDER IBERICA, S.L. shall be exclusively defined by written 
declarations of both parties and by written provisions of these conditions 
(hereinafter called "Contract") and subsequent updates. General terms 
and conditions of the Customer (hereinafter called "Customer") or any 
other deviation or modification of this Contract shall apply only where 
expressly accepted in writing by FLENDER IBERICA, S.L. (hereinafter 
called "Flender" or the "Supplier"). It shall be considered that this 
General Conditions have been communicated to the Customer from the 
moment the Customer access to the web where are available on the 
Internet site using his credentials or when the Customer received them 
by any other means in the course of his business relationship with the 
Supplier, when its occurs, considering that in all these cases the 
Contract has been accepted unreservedly by the Customer when the 
purchase order is issued.   

1.2 The Customer shall inform the Supplier about the standards and 
regulations applicable to the Supplies at the place of business of the 
Customer and/or the place of delivery before entering into the Contract 
and/or during the execution, being the Customer responsible for its 
observance in any case. 

1.3 The supplier reserves the right to make changes as it deems necessary 
at any time with respect to prices, conditions, technical features, 
materials, dimensions, products, Supplies or all kind of specifications, 
contained in their listings, brochures and catalogues, or in this 
agreement, for production reasons, market or signs of its parent 
company or group of companies, without notice to the customer. 

2 Prices and Terms of Payment 

2.1 Unless otherwise agreed in writing, Supplier’s quotations shall remain 
valid for the period stated in the quotation (and any extended period 
subsequently agreed to by Supplier's duly authorized representatives in 
writing); or when no such period is stated, for sixty (60) calendar days 
from the date of the quotation. In case the Provider not submits a 
specific quotation, current prices included on the Provider´s list price 
when the purchase order is issued shall apply. 

2.2 Unless stipulated to the contrary, prices shall be ex works 
(Incoterms®2010) and free of deductions, excluding packing and any 
taxes, duties or imposts payable under applicable law. Customer agrees 
to pay or reimburse Supplier for any such taxes, duties or imposts which 
Supplier or his subcontractors or sub-suppliers are required to pay. Also, 
where necessary, the expenses for legalization of the facilities, obtaining 
of licenses, certificates and approvals issued by official bodies, permits, 
visas for officers and similar colleges whose procurement is excluded 
from the scope of responsibility of the Supplier. Any request by the 
Customer of a packaging different from the regular or usual one used by 
the Supplier, will require an additional charge for the Customer.  

If Supplier is required to undertake assembly or erection works and 
unless otherwise agreed, the Customer shall pay, in addition to the 
Contract price, all the incidental costs including but not limited to travel 
expenses, accommodation expenses and daily allowances. 

Any special packing, either required by the Customer or necessary due 
to delivery being delayed or interrupted for reasons beyond Supplier’s 
reasonable control, will be charged to the Customer separately. Upon 
the Customer's request, Supplier shall insure the Supplies against the 
usual risks of transport at the Customer’s expense to be reimbursed 
separately to Supplier. 

2.3 The Contract price is based on the scope referred to in the quotation 
acquired in whole and in Euros (€). Should there be a variation in the 
scope ordered from that offered, Supplier reserves the right to amend 
the Contract price accordingly and in relation to stablished in Clause 
11.5. 

2.4 Payments shall be made free to the bank account or payment office 
notified by the Customer in Euros (€). Any expenses associated to 
making the payments shall be borne by the Customer. For all the 
Supplies subject to a deadline, special manufacturing or where, upon the 
Supplier's opinion, it is deemed advisable, the Customer will be 
requested to pay in advance thirty (30%) of the price of the order, which 
will be deducted from the last payment due by the Customer. In these 
cases, the payment will be due in cash and the deadline for the delivery 
will only start to count from the moment the advance payment is 
received, and to which the corresponding taxes (VAT) will be added for 
its deposit in the Public Treasury. 

  

 

 

 

 

2.5 Unless provided otherwise in writing between the parties, the invoices 
shall be due for payment immediately and shall be settled no later than 
on the 30th calendar day counting from the date of the accrual, without 
any cash discount or other deduction allowed. If the Purchaser Customer 
is in default with respect to the agreed terms of payment, he shall be 
liable, without reminder, to pay default interest, from the 31st calendar 
day counting from the date of the accrual, at the then current legal 
interest of money plus 3 points.  

2.6 The Customer shall comply with the dates of payment even if 
transportation, delivery, erection, commissioning or acceptance or 
otherwise of the Supplies are delayed or prevented for reasons beyond 
the control of Supplier. The Customer is not entitled to withhold, set off or 
reduce payments unless it is specifically agreed to by Supplier in writing. 

2.7 The Contract price offered is based on the costs of material, labour, 
freight, insurance, exchange rates, custom duties and taxes and other 
costs and charges as are applicable as of the date of quotation 
(“Reference Date”). Supplier reserves the right to amend the Contract 
price in the event of any substantial variation in such costs after the 
Reference Date. 

2.8 The agreement cannot be interpreted as a right granted exclusively to 
the Customer or a restriction or limitation to the right of the Provider to 
contract with other clients, business partners, suppliers or any other third 
party and to negotiate with them conditions or different to those applied 
to Customer prices. 

3 Retention of Title 

3.1 Title to the Supplies shall remain with Supplier until each and every claim 
against the Customer to which the Supplier is entitled under this 
business relationship has been duly satisfied and upon full payment of 
the total price and or any other due amounts.  

3.2 Upon entering into the Contract, the Customer authorizes the Supplier to 
enter or notify reservation of title in the required form in public registers, 
books or similar records, all in accordance with relevant national laws, 
and to fulfil all corresponding formalities, at Customer's costs. Customer 
is committed to notify this reservation to interested third parties. 

3.3 For the duration of the retention of title, the Customer shall be prohibited 
from giving the Supplies in pledge or as security, and resale shall be 
permissible only in the ordinary course of business and subject to the 
condition that the Customer either receives payment from its customer or 
retains title so that the property is transferred to the Customer's 
customer only after fulfilment of his obligation to pay. 

3.4 After delivery but prior to the transfer of title, the Customer shall, at its 
expense, take out necessary insurance to protect the retained goods 
against theft, total loss, fire, water and other risks and take all further 
measures in order to ensure that Supplier’s title is not prejudiced. 

3.5 In case of seizure of the Supplies or similar acts or interventions by third 
parties which may result in the Supplier loosing title to the Supplies, the 
Customer shall inform the Supplier immediately thereof expressly and in 
writing. 

3.6 In cases of fundamental non-performance of contractual obligations or 
duties by the Customer, especially a delay in payment, or otherwise if 
Customer violates its obligations under this Contract, the Supplier shall 
be entitled to terminate the Contract for the supply and take back the 
Supplies. The Customer shall be obliged to return the Supplies. The 
taking back, the assertion of the retention of title or the seizure of the 
Supplies by the Supplier shall not mean termination of the Contract and 
restitution, unless expressly stated in writing by duly authorized 
representatives of the Supplier. The Customer shall be obliged to return 
the Supplies and render all necessary assistance including allowing the 
entry of the employees and/or agents of Supplier into any and all 
premises where the Supplies are kept so as to facilitate the retaking of 
possession by Supplier of the Supplies. 

3.7  In any case, if the Customer breaches its obligations of payment, the 
supplier shall be entitled to appropriate quantities delivered to account 
under the provision, compensation for damages, in addition to the 
quantities which could claim, in his case. 

4 Time for Delivery and Delay 

4.1 The delivery terms are approximate, except express acceptance and in 
writing by the Supplier of a firm delivery term. 

4.2 Performance of the stipulated time for delivery is subject to the (i) timely 
receipt by the Supplier of all documents, necessary permits, information 
and releases of responsibility, especially with regard to the plans and 
specifications to be provided by the Customer, (ii) to comply with the 
terms and conditions of payment agreed upon, (iii) that the Customer or 
a third party that it has contracted to do so has executed the work 
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required timely and duly in form so that the Supplier can meet its 
obligations, and (iv) any other obligations assumed by the Customer. If 
such conditions are not met in time, the delivery time will be extended 
appropriately and the Customer shall reimburse to the Supplier all costs 
and expenses incurred by it as a result of the extension, unless such 
extension is entirely attributable to the Supplier. The delivery date will be 
adjusted in proportion to the time the Customer takes to comply with the 
conditions listed above. Without prejudice to the foregoing, in the event 
that the delay of the Customer in compliance with its obligations exceeds 
two (2) months, the Supplier may, in any case, terminate the contract or 
to withdraw the delivered Supplies. 

4.3 The Supplier will have no responsibility in case of any delay caused by 
the Customer, its agents or any other Customer's contractor, regardless 
of the reason for this delay, that may cause the Supplier's non-
performance or the delay with respect to the agreed time for delivery. 
The Customer shall hold the Supplier harmless from any liability 
assuming or reimbursing, if applicable, the potential sanctions and/or 
expenses in which the Supplier may incur, either for general, 
extraordinary or regular expenses, demobilization or removal, etc.  

4.4 If non-performance of the time for delivery is due to force majeure 
including but not limited to impediments, accidents or disturbances, 
mobilization, war, civil insurrection, terrorism, acts of government, non 
granting of required export permissions, epidemics, strike, lock-out, raw 
material shortages, lack of transportation, interruption of electricity and 
forces of nature, which could not be avoided despite application of due 
care (hereinafter, "Force Majeure"), the time for delivery shall be 
extended accordingly. Supplier shall be entitled to claim from the 
Customer for all its reasonable costs incurred in connection with the 
Force Majeure events. A Party seeking relief shall notify the other Party 
as soon as practicable after the Force Majeure event and its effects on 
its ability to perform become known to him. Each Party shall make its 
reasonable efforts to minimize the consequences of the Force Majeure 
event. Also, Clauses 11.3, 11.4 and Clause 15.2 shall apply.  

4.5 If the Supplier is responsible for any delay in delivery for causes 
exclusively attributable to the Supplier, the Customer will be entitled to 
claim the payment of a penalty for the damages that the Customer can 
prove that he suffered as a consequence of said delay of up to 0.5 % of 
the price of the delayed Supplies for every completed week of delay but 
in no event shall the aggregate of such compensation exceed a total of 5 
% of the price of those Supplies which could not delivered within the 
agreed term. The delays in the delivery dates or intermediate milestones 
will in no case entail a responsibility for the Supplier, provided that the 
Supplier meets the final delivery date foreseen.  

In long term service or maintenance contracts, that is, those with more 
than two (2) years duration, the maximum amount of the previous 
penalty, shall be calculated on the basis of the annual contract price. 

4.6 Claims of the Customer for compensation which exceed the limits 
specified in Clause 4.54.5 shall be excluded in all cases of delayed 
delivery. This shall also apply after expiry of a period granted to the 
Supplier for delivery of the Supplies.  

4.7 Customer shall only be entitled to terminate the Contract for serious and 
reiterated breach of the Contract, the Supplier does not remedy such 
breach within a reasonable deadline after the termination notification by 
the Customer, an adequate extension of time granted to the Supplier has 
not resulted in delivery, the limit specified in Clause 4.54.5 has been 
reached and the Supplier has not voluntarily paid liquidated damages 
pursuant to Clause 4.54.5 in excess of the aggregate limit specified in 
Clause 5 above within ten (20) business days after receipt of a notice of 
termination issued by Customer.  

4.8 Any further rights and remedies of the Customer other than those as per 

this Section 4 based on a delay, in particular Customer's right to claim 

damages shall be excluded. Payment of the liquidated damages shall be 
the exclusive remedy of the Customer for delay and under no 
circumstances shall the total aggregate liquidated damages payable by 
Supplier under this Contract, whether for delay or non-performance (if 
specifically agreed to in writing), exceed 5% of the price corresponding 
to the Supplies affected by such delay or non-performance, during the 
life of the Contract. All other claims exceeding the rights stated in this 
Section shall be excluded. Any other actions and/or claims that exceed 
the contemplated rights in this Section are excluded.  

4.9 If dispatch or delivery is delayed at Customer's request by more than 

one (1) month after notice was given of the readiness for dispatch by the 
Supplier or if after a period of fourteen (14) calendar days from the date 
of notification the readiness for dispatch was given, the dispatch or 
delivery is delayed for any reason beyond Supplier’s reasonable control, 
Supplier shall be entitled, at Supplier‘s option, to arrange suitable 
storage of the Supplies that the Customer shall pay, including but not 
limited to the costs of storage, insurance, demurrage, handling and other 
charges claimed by Supplier, as well as any liability on or caused by 
them.  

4.10 In addition to Section 4.2, Supplier shall be entitled to extension of time 
for delivery/performance if the delivery/performance is delayed due to 
acts/omissions of the Customer, its agents and contractors, its end- 
client or as a consequence of the carrying out of variation works as 
requested by the Customer. Supplier shall notify the Customer of any 
additional costs resulted from such delay or variation, and actual costs 

incurred by Supplier shall be reimbursed by the Customer. Non-
performance or contract resolution of any other contracts signed by the 
agents and contractors, subcontractors, or the Customer's end-client, will 
not be considered as grounds for termination of the present agreement.  

4.11 Unless otherwise agreed in writing, Supplier is allowed to make partial 
deliveries against an order and to separately invoice the same. Payment 
thereof will fall due in accordance with Section 2. 

4.12 Unless expressly agreed, return of the delivered supplies will not be 
accepted. 

4.13 The Customer will have no rights of audit of any type with respect to the 
Supplier, its affiliates or its subcontractors. 

5 Transfer of Risk 

5.1 Risk of loss and damage to the Supplies shall pass to the Customer at 
the contractual point of delivery in accordance with the applicable 
Incoterms®2010 and the provisions of this Contract. In this sense, the 
risk of loss or damages will be transferred to the Customer, including 
where the transport of the Supplies is paid by the Supplier in the 
following way:  

a) If the Supplies do not include assembly or installation, at the time 
when the Supplies are delivered to the carrier. Upon request and on 
behalf of the Customer, the Supplier may insure the Supplies against the 
usual transport risks.  

b) In the event that Supplies include installation, assembly, construction 
and/or commissioning, at the time of Acceptance in accordance with 
Sections 6 and 7, even if this was temporary, or upon completion of the 
works, whichever occurs first. 

5.2 If the dispatch, the delivery, the beginning or completion of assembly or 
erection, the taking over of Customer's own service or the trial run is 
delayed for reasons within the Customer's responsibility, or if the 
Customer has failed for other reasons to accept delivery, the risk of loss 
shall pass to the Customer on the date when it would have passed but 
for such failure of the Customer or in case the commercial exploitation of 
such Supplies has begun, at that time. From that time on, the Supplies 
will be stored and insured at the Customer's own risk. 

5.3 In case of modernization of the Supplies or equipment, or update of 
them, the risk of loss and damage will always be on the Customer.  

6 Assembly and Installation 

6.1 Unless otherwise agreed in writing, with regard to assembly and 
installation, the Customer shall provide at his own expense and in a 
timely manner: 

a) will provide full access to the required infrastructure, including 
the routes, ensuring that the Customer is able to access 
them;  

b) all earth-moving work, civil work, excavation and construction 
work and other ancillary services not specific to the Supplier's 
trade as well as the necessary skilled and unskilled labor, 
materials and tools, 

c) the equipment and auxiliary materials necessary for 
assembly, installation and commissioning such as 
scaffolding, lifting equipment, fuels and lubricants, etc., 

d) energy and water at the point of use, including connections, 
heating, lighting and electricity, telephones and internet;  

e) suitable, dry and lockable rooms of sufficient size at the site 
for the storage of machine parts, apparatus, materials, tools, 
etc. and adequate working and recreation rooms for the 
Supplier personnel and its subcontractors, including 
telephones, communication lines, including appropriate 
sanitary facilities, that should have the necessary hygiene 
conditions. The rooms allocated by the Customer to the 
Supplier for storage of equipment, adequate working and 
recreation rooms of the Supplier personnel, as well as the 
appropriate sanitary facilities, shall be properly identified as 
such and distinguished from the Customer's areas or facilities 
and its employees. Furthermore, the Customer shall take all 
measures he would take for the protection of his own 
property to safeguard the property of the Supplier and of the 
assembly personnel; 

f) security and health measures necessary to protect Supplier's 
personnel and its subcontractors including but not limited to 
protective clothing and protective devices or resources; 

g) all healthiness and accident prevention measures necessary 
to protect both the Supplier, Supplier's personnel and its 
subcontractors; 

h) unrestricted access to the site, including but not limited to 
entry permits and security passes; 

i) comprehensive assistance in relation to obtaining import, 
export and customs clearance for belongings and goods of 
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Supplier and its subcontractors’ personnel and of the 
equipment, tools and goods required for the site works; 

j) comprehensive assistance to Supplier and its subcontractor’s 
personnel for the obtaining of visas, work and residential 
permits to the extent required for the carrying out of the site 
works as well as with regard to any permits required for 
leaving the country and repatriation of Supplier’s and its 
subcontractor’s personnel in case of emergencies including 
but not limited to war, civil war, civil disturbance and 
epidemics; 

k) security and health plan complying the currently applicable 
regulation, including emergency and accident report 
procedures, permit to access the work's system, first aid 
measures and proceedings, security and access site rules, 
procedures to handle dangerous or toxic substances, control 
and tracking system for the equipment and tools used 
(including but not limited to scaffolding, electric tools, cranes), 
as well as a basic training on site.  

The Customer shall warrant that the site or any equipment at the site is 
free from any risk for the safety and health beyond the standard and 
usual that can be expected for the relevant kind of work that must be 
carried out by the Supplier and in any case that is free from asbestos 
and any other materials/ substances dangerous to health. Should the 
site or any equipment affected by the site works contain such 
substances or materials, the site or the relevant equipment shall be 
decontaminated at the account of the Customer prior to Supplier starting 
the site works or delivers the Supplies on site. The Customer shall also 
be responsible for the timely and lawful disposal of its equipment or parts 
thereof which are or become hazardous waste. 

6.2 Before the start of assembly or installation, the Customer shall make 
available at his own cost and expense all necessary information 
concerning the location of concealed electric power, gas and water lines 
or of similar installations as well as all required data concerning static 
and sub-surface conditions of the site, and geological and weather 
conditions (among others) of the site, including surface sub-surface. In 
this sense, any damage, error, additional cost or delay that may occur in 
the delivery, assembly or installation, as a consequence of a lack of 
information in this sense, will be the Customer's responsibility.  

6.3 Before the beginning of assembly or installation, the Customer shall 
provide all necessary materials and equipment to start work at the site 
and carry out all preparations to such a point that the assembly or 
installation can be started as agreed and carried out without interruption. 
Access roads and the site shall be paved and clear. The site shall be 
prepared for erection, assembly or installation of Supplies. 

6.4 If the assembly, installation or commissioning is delayed by 
circumstances for which the Supplier is not responsible, the Customer 
shall bear the costs of waiting periods and of any additional travelling of 
the Supplier or the assembly personnel that may be necessary. In this 
case the Supplier shall be entitled to an equitable adjustment in 
schedule, price and other pertinent conditions of the Contract. 

6.5 In the event, part of the Supplies are executed by the Customer on a 
temporal basis, the Customer shall certify to the Supplier at weekly 
intervals the hours worked by the Supplier's assembly personnel and 
shall promptly confirm in writing the completion of assembly, erection or 
commissioning. Section 7 on Supplies Acceptance will be applicable in 
case of failure to comply with this obligation.  

7 Delivery receipt. Acceptance 

7.1 The Customer will be obliged to accept the delivery of the Supplies or 
the corresponding part of them, unless they are or part of them are 
defective and the Customer has accordingly notified the Supplier within 
three (3) natural days upon receipt of said Supplies, without prejudice to 
the provisions included in Section 7., 8. and 12.  

7.2 Upon receipt of Supplies or shipping documents, the Customer (i) will 
check the quantity and quality of Supplies, (ii) will notify the last carrier, 
with copy to the Supplier, of any damages that the Supplies might have 
suffered during the transport and/or (iii) any objection in relation to the 
transport, and (iv) will secure evidence including but not limited to 
making photographs of any damage, if necessary.  

7.3 In the event, the Supplies are only composed by goods for tis 
delivery/supply and do not require assembly, installation, erection and 
commissioning at the site, the acceptance ("Acceptance") by the 
Customer shall occur upon delivery of the Supplies, provided that the 
Customer has not previously notified in writing the existence of defects 
or any other objection pursuant to Section 7.2., under the understanding 
that the Customer will in no case object to receive and accept Supplies, 
due to the existence of minor defects.  

7.4 In the event that the Supplies include the performance of works (included 
but not limited to engineering, factory testing, delivery, installation, 
assembly, commissioning, functioning testing, supervision services and 
maintenance services), the Customer shall accept them separately upon 
completion of each of them.  

7.5 If the Supplier informs the Customer that the Supplies, works or part of 
these are ready for Acceptance, Customer will accept, in writing, such 

Supplies or part appropriate within a period of seven (7) calendar days 
from the date of notification or making available to them. After this 
period, Supplies or portion will be considered accepted, unless the 
Customer declares and shows having reasons to refuse the Acceptance 
in accordance with clauses 7.1 and 7.2. In the absence of such 
confirmation, Supplies and/or works will be considered accepted. 

7.6 The Acceptance shall be deemed effected when any one of the following 
to happen: (i) Supplies are used by the Customer, (ii) are underway or in 
commercial operation (but not for implementation) commissioning or 
evidence, (iii) the Customer refuses to accept them without giving any 
reasons in the referred period of seven (7) calendar days, or (iv) if the 
date of Acceptance is arrears more than six (6) months of the date 
provided or made available, by any reason not attributable to the 
Supplier. 

7.7 The Customer may not refuse to accept Supplies because of (a) defects 
that only slightly affect the correct use of the corresponding Supplies; (b) 
minor deviations; (c) assembly or faulty installation or construction work 
not undertaken by the Supplier; (d) Supplies or components including 
identification numbers do not match the numbers of identification of 
components originally installed or object of the contract as a result of 
technical developments; (e) unsuitable foundations or particular external 
influences which have impact on Supplies and to not be assumed 
expressly liability of the Supplier; (f) lack of Acceptance of the final 
customer of the Customer or (g) circumstances beyond the Supplier. 

7.8 In addition, to the extent that a defect in the Supplies or works be 
capable of repair and the Supplier has not objected definitively to carry 
out such repair, Customer will not be entitled to refuse the Acceptance of 
the Supplies or works in a definitive way. 

7.9 The Supplier must perform commissioning testing, functioning, 
performance tests and/or trials, after the Acceptance of the Supplies 
and/or works, such Acceptance will not be affected by the lack of 
overcoming these tests. 

7.10 The costs and expenses incurred by the Customer or any third party in 
any procedure for inspection, testing, approval, acceptance or similar will 
be supported by the Customer.  

7.11 The delivery of the Documentation as defined below, as well as any 
other documentation or manuals delivered jointly with the Supplies, can 
be in Spanish, English or German language, at the Supplier's choice, not 
being able the Customer to request its translation into a language 
different from the one it was delivered, unless the Customer assumes 
such cost.  

8 Warranty 

8.1 Supplier warrants that the Supplies shall correspond with their 
specification at the time of the risk transmission and will be free from 
design defects in materials and workmanship under normal use and 
maintenance during the defects liability period stated in Section 8.4 
("Defects Liability Period"), and that it will perform the Services with 
reasonable care and skills in a workmanlike manner (“Warranty”). 

8.2 A defect shall be a deviation of the Supplies from the Warranty stated 
above, which materially affects the commercial use of the Supplies 
(“Defect”). 

8.3 If the Supplier were to perform any works for the repair of the Defects 
and it is finally determined that such Defect did not exist, the Customer 
will be obliged to reimburse the Supplier the costs of such repair and 
verification performed.  

8.4 The Warranty is the Supplier's sole liability before the Customer for the 
existence of Defects including the non-compliance with express 
warranties or the failure of the Supplies to meet warranties, and will be 
subject to the following conditions: 

a) The Supplier shall, upon written request of the Customer, at his 
option, repair any defect or replace any Supplies which turn out to 
be defective within the Defects Liability Period for any Defect, which 
is due to circumstances that existed before the transfer of risk 
occurred. Insofar as defective parts have to be replaced, such 
defective parts shall pass into ownership of the Supplier. 

b) The Defects Liability Period shall be twelve (12) months from the 
date of delivery or making available, the transfer of risk to the 
Customer occurred or completion of the respective Supply or 
finalization of the civil works, in the event a Supply is assembled or 
erected by the Supplier under the Contract, whichever occurs first. 

c) The Defects Liability Period for repaired/replaced/re-performed 
Supplies will have a duration equivalent to the minor of the following 
periods: (i) six (6) months commencing from the date when the 
repair/replacement/re-performance has been completed, or (ii) the 
remaining time for the finalization of the initial Defects Liability 
Period of twelve (12) months governed in paragraph b) of this 
Section 8.4. The Defects Liability Period shall in no event restart or 
be prolonged by a repair or replacement of any part of the Supplies. 

d) The Customer shall immediately inspect the Supplies and shall 
immediately notify the Supplier expressly and in writing of any 
Defects. If the Customer does not notify the Supplier in writing in 
seven (7) calendar days, the Supplies are deemed to have been 
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accepted with respect to such Defects. Supplier is not obliged to 
fulfill any claims for repair or replacement which does not comply 
with the aforementioned requirements. All Defects claims are to be 
received by Supplier in written within the Defects Liability Period. 

e) Supplier at his sole discretion shall be given the opportunity to 
amend the Defect, repair, modify or replace the Defective Supplies 
or pay an economic compensation. To this end, Customer shall 
ensure the Supplier the opportunity and adequate and reasonable 
time to correct the Defect. Also, Customer will allow access to the 
Supplies or faulty work by the Customer, including disassembly and 
assembly of the same is solely payable by the Customer. When 
required to do so by the Supplier, the Customer will send the 
Defective parts or all Supply, will give reasonable access to records 
of operation and maintenance and control free of charge to the 
Supplier system and corresponding expense. The costs incurred in 
connection with the rectification of defects by the Supplier in work or 
the Supplier's service centers will be supported by the Supplier. If it 
is not possible to remedy the defects in the centers of work of the 
Supplier, costs resulting from the correction of such defects shall be 
borne by the Customer insofar as they are superior to regular 
transportation, personnel, travel and accommodation expenses. If 
necessary, Customer will disassemble and refund the defective 
part. The obligations of the Supplier for the correction of defects 
shall not include the dismantling of buildings or industrial plants or 
disassembly of components not supplied and/or installed by the 
Supplier under the Contract. In any case, the dismantling costs 
should be borne by the Customer. 

f) There shall not be considered as a Defect and no claims might be 
brought on a Defect arising from any drawing, design or 
specification supplied by the Customer or in cases of insignificant 
deviations from the agreed quality, of only minor impairment of 
usability, for defects which only insignificantly impair the use of the 
respective Supply, in case of unsubstantial deviations of the 
Supplies from the specification of the Supplies, natural wear and 
tear or damage, arising after the transfer of risk, from faulty or 
negligent handling, excessive strain, use of unsuitable lubricants, 
defective civil works, defective installation or erection not carried out 
by the Supplier, inappropriate foundation, unsuitable soil conditions 
or particular external influences not explicitly assumed to impact on 
the Supplies under the Contract or from non-reproducible software 
errors. 

g) The liability of the Supplier shall cease if (a) the Customer or a third 
party carries out repair or modifications to the Supplies or 
modifications without prior written approval by Supplier; (b) the 
Customer fails to appropriately mitigate damages resulting from a 
Defect; (c) the Customer fails to notify Supplier of a Defect in writing 
in accordance with Section 8.4.d); and/ or (d) the Customer does 
not grant, impair or hinder the Supplier the opportunity to remedy a 
Defect within a reasonable period of time. 

h) The Supplier will not be responsible of any warranty (implicit or not) 
different from the Warranty expressly established in the Contract. 
Including without limitation, the following shall be excluded: (i) any 
adequacy warranty to a specific use, generic use purpose and 
suitability for a specific purpose ("fitness for purpose"), implicit 
commercial warranties ("warranty of merchantability"); (ii) any 
warranties to which the limitations of liability mentioned in the 
Contract are not applicable; (iii) any warranties referred to serial 
defects (meaning not only the obligation to replace the parts that 
have a Defect, but also those in which the Defect has not occurred); 
and (iv) any other warranties that exceed the design, material or 
workmanship Defect included in the Warranty. The Parties also 
agree that the Supplier cannot be held liable for latent defects after 
termination of the legally established period.  

i) The Supplier's obligations included in the Warranty are the sole and 
exclusive remedy for the Customer in case of Supplies' Defect. Any 
further rights and remedies of the Customer other than those as per 
this Section 8 based on a Defect, in particular any right to terminate 
the Contract and obtain restitution or to claim damages, shall be 
excluded. 

j) The expiration of the Defects Liability Period and/or Warranty shall 
mark the end of all contractual obligations of Supplier as well as any 
liability of the Supplier for any Defect or warranty, save as otherwise 
expressly provided in the Contract. 

In any case, in long term service or maintenance contracts, any kind 
of warranty shall end in any event in a two (2) months period from 
the termination of the Contract for any cause.  

k) The Supplier does not warrant the availability of replace parts of the 
Supplies, unless expressly agreed by the Parties.  

l) The Supplier will not be obliged to respond to any repair or replace 
request that does not comply with all the requirements established 
in this Section.  

9 Industrial Property Rights and Copyright 

9.1 Regarding cost estimates, offers, drawings, plans and other documents 
(hereinafter the "Documentation"), the Supplier reserves all rights, titles 
and interests on all intellectual property rights including but, not limited, 

author's rights relating to the Documentation. Customer may not put the 
Documentation to third parties without the prior consent in writing by the 
Supplier, expressly given through their duly authorized representatives, 
and shall return immediately to the Supplier when it so requires. 

9.2 The provisions in paragraph 9.1 above shall apply mutatis mutandis to 
Customer documentation, on the understanding, however, that the 
Supplier may make such Documentation available to its subcontractors 
and sub-suppliers (subcontractors of their suppliers). 

9.3 The Customer has received or will receive from the Supplier economical 
and/or technical offers, drawings, specifications and other data or 
information, either verbally or in physical or electronic support (the 
"Information"). Customer agrees expressly to keep such information 
confidential, and not to reverse engineer the information, not to 
reproduce it or disclose it to any third party without the prior permission 
in writing by the Supplier. The Customer will use the Information solely 
for the use and maintenance of the Supplies in accordance with the 
Contract. Any other use or application of the Information is prohibited. 
The Customer is not entitled to claim to provide neither to him nor to a 
third party the source code of the software or any other technical 
information of a confidential nature from the Supplier. 

9.4 The Customer can only take photographs, videos or records of Supplies, 
in the centers or the Supplier factories and its subcontractors with the 
prior written consent of the Supplier. 

9.5 The Supplier holds exclusive and reserves all rights, titles and interests 
on all the rights of intellectual and industrial property including without 
limitation, patents, utility models, design, software, copyright registered 
models, brands, copyright, applications for such rights for their operation, 

maintenance or repair of Supplies as well as all rights with respect to his 
know-how concerning the Information, Documentation, Supplies, 
engineering and its software, understanding as such brochures, 
manuals, tenders, general layout schemes that are provided to the 
Customer in the normal course of business, their estimates of costs, 
drawings, tools, methods and design practices, procedures, databases, 
source code, calculations, inventions (collectively, the "Intellectual 
Property Rights" or "IPRs") and other technical documentation and 
information that may be considered as trade secrets. Nothing in the 
Contract shall be interpreted as the transmission, transfer or concession 
in favour of the Customer's license, right to sublicense or right in use 
IPRs, Information or the Documentation of the Supplier, unless so been 
expressly agreed in writing between the Parties. 

9.6 The Documentation cannot be available to any third party if the Supplier 
has not consented previously and in writing through its duly authorized 
representatives and, when so requested, it shall be returned to the 
Supplier without undue delay in the event of any dispute related to this 
Contract for any cause arising. Notwithstanding the above, the 
Customer's documentation may be made available to those third parties 
to whom the Supplier legitimately outsource Supplies, if necessary. If the 
Supplier consents to the disclosure of information to third parties by the 
Customer, the Customer will get the third parties' acceptance to the 
obligations of confidentiality established by this Contract to the 
Customer, and will hold harmless the Supplier with respect to damages 
resulting from any breach of the obligations of confidentiality by such 
third parties. 

9.7 Unless otherwise agreed upon expressly and in writing by the duly 
authorized representatives of the parties, the Supplier shall provide the 
Supplies free of charge originated by the industrial property rights and 
copyrights, solely where the Customer has its seat or registered office 
(or territory where the Supplies are delivered). 

9.8 In the event a third party, because of an infringement of Intellectual 
Property Rights by the Supplies, asserts legitimate claims against the 
Supplier, the Supplier shall only be liable to the Customer as follows: 

a)         Supplier shall at his own option and expense, either obtain a 
right to use the Supplies, modify the Supplies so as not to 
infringe the Intellectual Property Rights or replace the 
relevant Supply. If this is not reasonably possible for the 
Supplier, the Customer shall be entitled to terminate the 
Contract whereupon the Supplier shall take back the relevant 
Supply and refund the Contract price for such Supply. 

b) Supplier's aforesaid obligations shall exist only provided the 
Customer has (i) immediately notified the Supplier expressly 
and in writing of the claims asserted by the third party, (ii) the 
Customer has not acknowledged an infringement and (iii) all 
countermeasures and settlement negotiations are reserved to 
the Supplier. If the Customer stops using the Supplies to 
reduce the damage or for other important reasons, he shall 
be obliged to make it clear to the third party that the 
suspended use does not mean an acknowledgment of an 
infringement of Intellectual Property Rights. 

9.9 Claims of the Customer shall be excluded if he is responsible for an 
infringement of Intellectual Property Rights. 

9.10 Claims of the Customer shall also be excluded if the infringement of 
Intellectual Property Rights was caused by specific demands of the 
Customer, by instructions given by the Customer, by a use of the 
Supplies not foreseeable by the Supplier or by the Supplies being altered 
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by the Customer or being used together with products not provided by 
the Supplier. 

9.11 The Customer may use the plans and drawings provided by the Supplier 
only for the intended purpose. The Customer shall not be entitled to use 
these plans and drawings for other purposes, especially not for the 
reproduction of the Supplies or parts of the Supplies. 

9.12 This Section sets forth Supplier’s entire liability for infringement of third 
party Intellectual Property Rights. Any further rights and remedies of the 
Customer (including right to claim damages) different from those 
established in this Section 9, and for whatever reason (whether for 
contractual or extra contractual breach, including negligence or 
otherwise) resulting in whatsoever losses or claims of the Customer 
and/or to its final customer and/or third-parties or results in claims from 
the Customer against the Supplier or its agents shall be excluded. 

9.13 The Customer will not prejudice in any event the registered trademark by 
the Supplier, and neither will the Customer authorize third-parties to it 
(these conditions include among others registered trademarks, 
commercial names, service trademarks, logos, brand image or other 
commercial names, despite them being registered or not at national 
and/or European level) and in particular, the Customer will neither 
authorize the modification, removal, concealment or incorporation of 
other trademarks (totally or partially) in the Supplies. The Customer will 
not use nor authorize third-parties to use the commercial trademarks 
used by the Supplier in relation to the Supplies and/or the Contract in 
stationery, advertising, promotional or sales' material, unless expressly 
authorized by the Supplier by its duly appointed representatives.  

10 Software 

10.1 The corresponding General Terms of Software may be of general 
application when the Supplies include software (hereinafter, "Software") 
in addition to the conditions set out in this Contract.  

10.2 Except as otherwise agreed expressly and in writing by the Supplier, the 
Customer has a non-exclusive, non-sublicenciable and non-transferable 
licence to use standard Software delivered with the Supplies, provided 
that it remains unchanged, is only used within the agreed performance 
parameters for the purpose stated in the manual of the Supplies, and on 
the agreed equipment.  

10.3 The Customer acknowledges that the Software contains valuable 
confidential and proprietary information and trade secrets of Supplier 
and/or its licensors, and undertakes that it, including its agents, 
employees, clients, providers, advisors, agents and/or dependants, shall 
not without prior written consent from Supplier given by its duly 
authorized representatives, disclose the details of the Software to third 
parties. 

10.4 Except as expressly provided herein, all rights, titles and interests in the 
Software and the Supplies, including but not limited to all Intellectual 
Property Rights and including revisions and updated versions of the 
Software, shall remain the property of Supplier and/or its licensors. All 
Intellectual Property Rights and other rights not expressly granted 
hereby are reserved by Supplier. For the avoidance of doubt, this 
Contract does not provide any title over, and does not imply an 
assignment or license of the source code of the Software. 

10.5 In the event that the Software contains third party components of which 
Supplier has licensed under generally used “open source” licence terms, 
the terms of the Contract shall apply to those components to the extent 
that they do not conflict with the “open source” licence terms, which shall 
also be complied with by the Customer. In case the Software contains 
third parties' software, if necessary, the Customer agrees to sign a 
licence agreement with the licensor of such software. In any event, 
Supplier shall not have any responsibility or liability over open source or 
third parties' software. 

10.6 The Customer shall have the right to make one back up copy of the 
Software, except if Supplier already provided the Customer with a copy, 
in which case, the Customer shall not make any back up copies of the 
Software without Supplier’s prior consent in writing given by its duly 
authorized representatives. Unless otherwise agreed, the use of the 
Software on hardware other than the agreed equipment requires 
Supplier’s express consent in writing given by its duly authorized 
representatives, and the Software shall be provided in machine-readable 
form (object code) only. The Customer will not dissemble or otherwise 
modify the Software without express written agreement in writing from 
Supplier given by its duly authorized representatives. 

11 Impossibility of Performance / Adaptation of    
       Contract 

11.1 If it is impossible for the Supplier to carry out the Supplies for reasons 
attributable to him, the Customer shall be subject to the provisions 
included in Section 4.8. Except as provided in Section 15, the Customer 
will not be entitled to exercise any other right, neither request any other 
compensation of any kind, not even the ones foreseen in this Contract 
and, in particular, the right to rescind from the Contract nor to reduce the 
remuneration nor to claim further damages.  

11.2 The Supplier is obliged to deliver and/or perform the Supplies pursuant 
to the applicable regulation in force at the date of the Contract's 
signature or, in the absence of such date, on the issuance of the offer. If 

after the contracting of the Supplies, and due to amendments to 
applicable law or other relevant laws, court's decisions, or public or 
administrative representative bodies, or changes to technical or 
engineering standards, or changes in the prices of the materials or 
natural resources, have a substantial impact on the content of Supplies 
or their performance or considerably affect Supplier’s business or in case 
of unforeseeable events in the context of Clause 4.4, the Customer will 
be responsible for assuming these consequences. The Contract could 
be adapted appropriately in order to account the changed 
circumstances, including but not limited to an increase of the total price 
agreed for the provision of the Supplies under this Contract and the date 
of this Contract, as well as the adequate additional compensation. In no 
event shall the Supplier be obliged to make the actual amendment until 
the Parties have not reached such agreement. Where this is not 
economically reasonable, the Supplier shall have the right to terminate 
the Contract. However, if the Supplier upon the Customer request 
proceeds with the execution of the amendment without such agreement, 
the Customer will be obliged to pay the corresponding price and bear the 
necessary delays and performance modifications.  

11.3 Notwithstanding any other provision in this Contract, the Supplier shall 
be entitled to terminate the Contract when a Force Majeure event or any 
other event that cannot be attributable to the Supplier, has continued for 
more than one hundred and twenty (120) calendar days continuously or 
as a result of the sum of the aggregated periods. Any such termination 
shall be without liability to the Supplier before the Customer. 

11.4 If the Supplier wants to make use of this right of termination, he shall 
notify the Customer in writing. This notification requirement shall apply 
even where at first an extension of the time for delivery had been agreed 
between the Parties.  

11.5 If the Customer makes any request for change with respect to the scope 
of the supplies or the scope of work would be modified during the 
execution of them, the Supplier shall, as soon as it is reasonable, make 
an estimate of the cost and time to make the requested change. The 
Supplier will not be obliged to proceed with the requested change until 
the Parties have not reached an agreement, at least with respect to the 
new prices, the object, the applicable period and the request has been 
formally accepted in writing. However, if at the request of the Customer 
or for any other reason, the Supplier proceeded with the execution of the 
modification without such formal Acceptance, the customer is obliged to 
pay the corresponding price. Also, in the event the contract is cancelled, 
resolved, modified or suspended for any reason that is attributable to the 
Customer, Customer must compensate the Supplier for all losses and 
direct and indirect costs incurred, including the new price, delays or 
modifications of performance necessary. 

12 Limitation of Liability 

12.1 The Customer has no claim except as otherwise expressly stated in the 
Contract, irrespective of the legal grounds they may be based on. Any 
and all further rights and remedies of the Customer against the Supplier 
for whatsoever legal reason shall be excluded. In particular, the 
Customer shall not be entitled to challenge the Contract for material 
error, including any challenge of the Contract for any error related to 
Defects of the Supplies. The Customer shall also not be entitled to claim 
damages. 

12.2 The Supplier (its subcontractors) will not be liable under any 
circumstance, of: (a) indirect, consequential, incidental, punitive or 
special and compensatory damages; (b) loss of profit, any financial or 
economic losses, production or use losses, energy replacement costs, 
loss of incomes, benefits, interests or financial yields, functioning 
interruption, activity or loss of use, loss of contracts or orders, loss of 
electric equipment use, loss of savings, payment of interests, financial 
costs or capital costs; (c) loss of data and information; (d) damages that 
arise from the contracts signed by the Customer with third parties such 
as Customer's clients, suppliers and subcontractors; (e) specific 
compliance when pursuant to the Contract other remedies have been 
established (such as a penalty payment); (f) damages that are not 
related to Supplier's negligent acts or omissions, culpable breaches of its 
obligations pursuant to the Contract or Warranty, or damages arising 
from Customer's or third-parties acts or omissions; (g) claims for 
infringements of third-parties' industrial and intellectual property rights 
(except for the provisions in Clause 9); (h) the corresponding part to 
third-parties jointly liable of the damage caused by the Supplier, being 
the Supplier responsible only for the corresponding part. In case of 
contributory fault, the Supplier's liability would be limited to the damage 
part that corresponds to its negligence.  

12.3 This Section 12 shall (i) apply whether the liability claim is based on 
breach of contract, breach of Warranty, tort (including negligence), strict 
liability, guarantee, indemnity and any other legal theory and (ii) apply for 
the benefit of Supplier’s affiliates, subcontractors, suppliers or agents of 
the Provider and their respective agents, directors, officers and 
employees. 

12.4 The Customer shall indemnify and exonerate of responsibility to the 
Supplier for losses, claims damage and others costs regardless of its 
nature (fees of lawyers and expenses included between others) that 
derived of the breach of the Customer of a clause of this contract, or of 
the negligence, bad praxis or actions of the Customer, its managers, 
employees or representatives employed. 
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12.5 The Supplier assumes no liability with contractual partners of the 
Customer or its final customer or owner, and the Customer is 
responsible for ensuring this circumstance. Customer shall indemnify the 
Supplier claims exercised by such contractual partners of the Customer, 
its final customer or owner against the Supplier. In any case such liability 
may exceed the liability limits agreed between the Customer and the 
Supplier of this Contract. 

12.6 Any obligation of the Supplier to indemnify the Customer against the 
legitimate claims of a third party, in relation to Supplies under this 
Contract, shall be subject to the limits and conditions set out in this 
clause, and in general, in the Contract. 

12.7 Any compensation in relation to the performance or guaranteed values of 
Supplies or works, in case of delay or of not reaching or not meeting 
materials or works executed certain performances or indicators, unless 
expressly agreed and in writing by the Parties, shall be excluded. 

12.8 Unless expressly agreed by the Parties, any indemnity "Knock-for-
Knock" (mutual indemnification) in favour of the Customer or their 
insurance companies shall be excluded. 

12.9 The Customer or its final customer or the owner of the plant, installation 
or site shall be responsible for any contamination or environmental 
degradation that may arise or derive in some way from the Supplies or 
works. In any case, the Customer or its final customer or the owner of 
the plant, installation or site shall be responsible for any contamination 
that may emanate or be produced in their reserves, deposits or oil fields. 

12.10 The limitations and exclusions of liability provided for in this Contract 
shall apply to the maximum extent permitted by applicable law, except 
that they can not limited or excluded by law.  

However as indicated in the preceding paragraph, the obligation of the 
Supplier to indemnify the Customer as a result of claims by third parties 
for death, injury or damage to the property, may not exceed the amount 
that the Supplier would have had to necessarily pay to such third parties 
by application of mandatory legal provisions or by gross negligence or 
wilful misconduct of the Supplier or its subcontractors and is subject to 
the fulfilment of the following conditions: (i) that the Customer 
immediately notifies the Supplier in writing the third party claims and 
provides to the Supplier a copy of each notification, communication or 
other documents relating to the alleged infringement; (ii) that the 
Customer does not accept or recognize the responsibility; (iii) that the 
Customer attributes to the Supplier and/or its insurance company the 
ability of representation of the Customer, and provides him with 
information and the necessary cooperation for the defence against the 
claim or for the conclusion of a settlement agreement to resolve it, at the 
discretion of the Supplier; and (iv) that the Supplier holds the exclusive 
control of the defence (including the selection of lawyers) and the 
exclusive right to close a settlement agreement to resolve the claim. 

12.11 If parties had exceptionally agreed in the Contract expressly the 
application of penalties payable by the Supplier in the event of default 
attributable to the Supplier of certain guaranteed performances or 
indicators due to problems attributable to the Supplier, the Parties agree 
that if within a reasonable period (which, in the absence of expressly 
agreed otherwise in the contract, shall be four (4) weeks from the 
Customer grants access to the Supplier to Supplies so as to remedy 
such default) the Supplier remedies the problems that caused that 
guaranteed values were not met, these penalties will not apply. If finally, 
the Supplier pays these penalties, such payment shall constitute the sole 
and exclusive remedy that the Customer is entitled to for breach of these 
guaranteed values. In any so-called penalties, the total to be imposed on 
the Supplier for breach of income or guaranteed shall not exceed an 
amount equal to five percent (5%) of the Contract price corresponding to 
the Supplies affected by this non-compliance throughout the life of the 
contract, and without the Customer demanding the cancellation or 
termination, total or partial, of the Contract. 

12.12 In the event that, pursuant to the terms of the Contract, the Supplier had 
committed to paying Customer penalties in certain situations of non-
compliance (delays or defaults of guaranteed values), the Customer only 
has the right to payment of such penalty insofar as the Customer has 
effectively suffered damage as a result of non-compliance from the 
Supplier and the Customer can justify it properly and without that under 
no circumstances the Contract can be resolved. The payment of such 
penalty shall constitute the sole and exclusive remedy to which the 
Customer is entitled for breach of the Supplier. 

12.13 In relation to the total liability of the Supplier for delays in the delivery of 
Supplies and works, and non-compliance with guaranteed values that 
are attributable to the Supplier, the exclusive action that the Customer 
may exercise by damage from any cause (including negligence, fraud or 
any other action the Supplier that may cause any type of damages or 
losses to the Customer or its employees or agents, including without 
limitation, fault or negligence, or any unintended or unavoidable action 
by the Supplier that causes damages and/or losses to property and other 
assets of the Customer and/or its employees and/or agents or third 
parties, penalties, etc.) shall in no event exceed:  

(a) of the ten per cent (10%) of the Contract price or (b) one hundred 
thousand euros (100,000 €); (the lesser amount), for each event as a 
whole.  

This limit will be applicable regardless of whether the Contract is 
resolved or not.  

12.14 Limitations and exclusions of liability and any right to indemnity in 
accordance with the Contract's provisions shall apply also to the 
subcontractors, suppliers, agents, consultants, employees and directors 
of the Supplier. For explanatory purposes, the Parties state that any 
limitation of liability set forth in the Contract is the joint total limitation of 
liability of the Supplier and the other above mentioned Parties to 
Customer and any third party.  

12.15 In no case, the amounts arising under the provisions of this clause in 
favour of the Customer, may be compensated by the Customer on his 
own account and at its sole and entire discretion. 

12.16 In all cases, the Party that shows or alleges contractual breach shall be 
obliged to adopt all necessary measures to mitigate the loss caused, 
provided it can do this without problems or excessive costs. 

12.17 Regardless of any other provision in the Contract, the provisions in this 
clause set the total and sole responsibility of the Supplier for all direct, 
indirect or consequential damages, damages, penalties, compensation 
and claims arising from or relating to this Contract, for any reason 
(including contractual and non-contractual liability) and for any title. 

13 Transfer and Subcontract 

13.1 Supplier may transfer the rights and obligations arising from the Contract 
to a third party (including its credit rights), or in favour of any of its 
affiliates, parent companies or entities related without the prior and 
written Customer's consent.  

13.2 The Supplier shall be entitled to assign the Contract or any part thereof 
in cases of restructuring/sale of operations, or in case of contract split 
when required to avoid adverse tax implications. 

13.3 The Customer shall not be entitled to assign this Contract as a whole or 
individual rights or obligations thereof without the Supplier’s prior and 
express written approval given by its duly authorized representatives. 

13.4 The Supplier may subcontract for the performance of any part of its 
obligations under the Contract to others and may assign any of its rights 
(including receivables) under the Contract without the prior consent from 
the Customer. 

14 Confidentiality and Data Protection 

14.1 Any information made available to the Customer by the Supplier in 
connection with this Contract shall be treated as confidential. The 
Customer agrees to protect information at least with the same degree of 
care used in protecting its own similar information. Any consent of the 
Supplier to the disclosure of information to a third party shall be subject 
to the proviso that the Customer imposes on such third party the 
confidentiality obligations of this Contract and that the Customer shall 
indemnify and hold harmless the Supplier in case of any breach of said 
confidentiality obligation by the third party. 

14.2 The Customer shall use the information only for the purposes specified 
in this Contract and in the quote and/or offer. This confidentiality 
obligation shall not apply to information which Customer can 
demonstrate,  

a) is already in the public domain or becomes available to the 
public through no breach by Customer of this confidentiality 
undertaking or 

b) was in Customer's possession prior to receipt from Supplier 
without a confidentiality undertaking or  

c) has thereafter been legally obtained without confidentiality 
obligation from others or 

d) is independently developed by the Customer who had no 
access to the information received hereunder or 

e) whose disclosure has been accepted in written by the 
Supplier. 

14.3 The obligations set forth in this Section 14 shall survive any termination 
of the Contract for a period of five (5) years. Notwithstanding the above, 
the Customer's confidentiality obligation will survive the expiration and 
termination of this Contract as long as the confidential information can be 
considered as trade secret.  

14.4 The Supplier may disclose confidential information of the Customer to its 
subsidiaries or companies contractors who need to know the same for 
the purposes of the preparation of the offer or the performance of the 
Contract, and such subsidiaries and subcontractors shall be subject to 
an obligation of confidentiality that in no case can be less strict than the 
confidentiality obligations under this Contract. "Subsidiary" means any 
corporation or entity that now or in the future is directly or indirectly 
controlled by, controls or is under common control of one of the parties, 
in the understanding that such corporation or other entity shall be 
considered a subsidiary only as long as such control exists. For the 
purposes of this definition, "control" means the ability to govern directly 
or indirectly the management and policies of a corporation or other 
entity, either (i) through the ownership of voting shares that grant the 
ability to choose or designate, directly or indirectly, the majority of the 



7 
Version 1.0 

© Flender Iberica, S.L. December 2017  

 

members of the Board of Directors or of the Board of Directors of that 
company or entity, (ii) through a contract, or (iii) in any other way. 

14.5 The processing of personal data shall be governed by our Privacy Policy:  
https://w5.siemens.com/spain/web/es/footer/Pages/politica_privacidad.a
spx. 

15 Termination and Suspension 

15.1 The Customer shall only be entitled to terminate this Contract in the 
cases provided herein, provided each of the following conditions are met: 
(i) the Supplier commits a material, serious and repeated breach of the 
same; (ii) does not remedy such failure within a reasonable period after 
the notification of resolution is made by the Customer, and (iii) the 
Customer has paid the delivered Supplies or works executed up to that 
time. For termination of the Contract, the Customer will be subject to the 
provisions included in Section 4.5, but in no case he shall be entitled to 
terminate this Contract by the mere fact that the maximum penalty 
provided for in Section 4 has been reached. 

15.2 Supplier shall be entitled to terminate the Contract by written notice to 
the Customer, if: (a) there exist a Force Majeure event as defined in 
Section 4.4 or any other cause non-attributable to the Supplier. which 
subsists for a period of more than one hundred and twenty (120) days 
continuously or as a result of the sum of the aggregated periods; (b) the 
Customer voluntarily files a petition of bankruptcy or voluntarily resolves 
to wind up, or a petition of bankruptcy or winding up is involuntarily filed 
against the Customer (which petition is not discharged within thirty (30) 
days after filing); or (c) the Customer suspends at his will the Contract for 
more than six (6) months. In all these cases, the provisions of Section 
15.7 shall apply. 

15.3 Supplier shall be entitled to terminate the Contract forthwith by written 
notice to the Customer, if: (a) an encumbrancer takes possession of, or a 
receiver is appointed over, any of the property of the Customer; (b) the 
Customer ceases, or threatens to cease, to carry on business; or (c) 
there is a change in control (the ability to direct the affairs of another 
whether by virtue of contract, ownership of shares, or otherwise 
howsoever) of the Customer which in the reasonable opinion of Supplier 
adversely affects the position, rights or interests of Supplier. 

15.4 In the event any of the following occurs the Supplier may at its option 
automatically suspend or terminate, total or partially, the provision of its 
obligation under this Contract: 

a) the Customer fails to make payment of any amount within 
thirty (30) calendar days after it has become due and 
payable, or 

b) the Supplier has a well-founded suspicion that, due to 
reasons arose after the signature of the Contract, the 
Customer is not in a position to carry out payments 
completely and timely, unless the Customer grants a valid 
guarantee, or  

c) the Customer fails to fulfill its obligations necessary for the 
Supplier to deliver or complete the Supplies, or the Customer 
fails to comply with the obligations that are required so that 
the Supplier can execute or deliver the Supplies or it has 
substantially breached or in any other way the present 
Contract, or 

d) delivery of Supplies is prevented by export restrictions, 
external commerce, embargo or other legal impediments, for 
more than one hundred eighty (180) calendar days 
continuously or as a result of the sum of the aggregated 
periods, or 

e) if after the signature of the Contract, the Customer comes 
under the direct or indirect control of any person or legal 
entity other than that under whose control it was at the time 
of Contract signature, or  

f) if the Contract is suspended for more than ninety (90) 
calendar days continuously or as a result of the sum of the 
aggregated periods as a result of Customer's breach of its 
obligations, or  

g) if the Supplies or works are suspended for more than ninety 
(90) calendar days continuously or as a result of the sum of 
the aggregated periods as a result of Customer's breach of 
its obligations, or 

h) if the Customer commits a material breach of the Contract. 

15.5 In accordance with Section 15.4, during the suspension period, if the 
Customer fails to remedy its default after the lapse of a reasonable cure 
period has been given by Supplier, Supplier shall be entitled to terminate 
the Contract, in its entirety or partially, with immediate effect and receive 
the price of the Contract. 

15.6 In the event the Supplier suspends the provision of its obligations, the 
Customer shall pay all additional cost incurred due to such suspension to 
the Supplier. The Supplier shall be entitled to take back Supplies and the 
Customer shall be obliged to return the Supplies. The taking back, the 
assertion of the retention of the title or of a security interest or the taking 
possession through legal right or process of the Supplies by the Supplier 

shall not mean termination of the Contract nor refund the price, unless 
expressly stated by the Supplier. 

15.7 In the event the Supplier had to suspend the fulfilment of its obligations 
for more than six (6) months or it terminates the Contract due to the 
breach of the Contract by the Customer or reasons that Supplier is not 
responsible for:  

(a) the Customer shall reimburse Supplier for all additional costs and 
expenses reasonably incurred by Supplier including any costs, expenses 
and liabilities in expectation of the completion of the Supplies or that 
cannot be avoided, as well as any damages or expenses arising from 
such termination or suspension; and  

(b) the Customer shall pay to Supplier the balance of the Contract price 
minus any payments already made prior to suspension or termination 
and the non-incurred costs. 

15.8 In any case the Customer shall be entitled to suspend the Contract. 
Notwithstanding the above and in case it occurs, the Customer shall be 
required to accept all settings and costs resulting from such suspension 
(calendar, delivery, price, terms of payment, accelerating plans, 
insurance, storage,...). 

15.9 Supplier may revoke the Customer’s licence granted over the provided 
Software or any licence terms, upon notice of breach, suspension or 
termination of this Contract. The Customer must destroy or return all 
copies of the Software immediately upon notice.  

15.10 The Customer is not entitled to wholly or partly terminate the contract, 
unless express agreement of the parties. Notwithstanding the foregoing 
and in the event it occurs, the Customer will be obliged to bear all the 
damages and costs that arise from said termination, as well as the 
original contractual price, except for those costs and expenses in which 
the Supplier has not incurred.  

15.11 The rights and remedies granted to the Supplier pursuant to the Contract 
are in addition to, and shall not limit or affect, any other rights or 
remedies available under applicable law. 

16 Dispute Settlement / Applicable Law 

16.1 If any dispute arises out of or in connection with this Contract or its 
interpretation, the responsible representatives of the Parties shall 
attempt, in fair dealing and in good faith, to settle such dispute. Each 
party can request from the other party that on both sides a senior 
representative becomes involved in the negotiations. Each party is at 
any time entitled to terminate the settlement negotiations and to have 
recourse to an Amicable Dispute Resolution ("ADR") proceeding set 
forth in the following paragraph without the need of a written notification 
to the other party. 

16.2 If the Parties are not able to reach an amicable settlement pursuant to 
the preceding paragraph they shall try to agree on an appropriate ADR 
proceeding (for example mediation, conciliation, expert determination, 
dispute board, arbitration). If they do not reach agreement on the 
appropriate ADR proceeding within fourteen (14) calendar days after 
failure of the settlement negotiations or if the dispute is not settled 
through an ADR proceeding within a period of two (2) months after 
initiation of the ADR proceeding each party may initiate a judicial 
proceeding. 

16.3 The disputes arising out of or in connection with this Contract that need 
to be resolved with a judicial proceeding, including any question 
regarding its existence, interpretation, validity or termination, shall be 
settled under the courts of capital city of Madrid, Spain. 

16.4 This Contract, or its subject matter, shall be subject to the substantive 
laws of Spain. The application of the United Nations Convention on 
Contracts for the International Sale of Goods of April 11, 1980 (CISG) 
shall be excluded. 

17 Compliance with Export Control Regulations  

17.1 Customer shall only be authorized to sell Supplies in Spain. In the event 
that the Customer transfers goods (for example: hardware, software 
and/or technology, as well as its corresponding documentation, 
regardless of the medium in which the transfer is done) provided by 
Flender to a third party anywhere in the world, the Customer shall 
comply with every national and international rule and regulation in terms 
of control and (re)exports. Anyway, the Customer must comply with the 
rules and regulations of (re)exports control in force in Spain, in the 
European Union and in the United States of America.  

17.2 If verifications of the control of exports are necessary, the Customer, 
upon request of Flender, shall provide with no delay all the information 
related to the final client, the specific destination and the specific use of 
the goods, jobs and services supplied by Flender, as well as any 
restrictions to the exports control that may exist. 

17.3 Customer shall indemnify and hold harmless Flender from and against 
any responsibility for any claim, proceeding, action, fine, loss, cost and 
damages arising out of or relating to any noncompliance with export 
control regulations submitted by the Customer and, likewise, shall 
compensate Flender for all losses and expenses resulting thereof unless 
this breach was not attributable to the Customer. This provision does not 
imply a change in burden of proof. 
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18 Reserve clause 

18.1 The Supplier will not be obliged to comply with this Contract in the event 
that such compliance will be unable by any impediment resulting from 
national or international requirements in the field of foreign trade and 
customs or any embargoes or other sanctions. 

19 Final Destination Control 

19.1 The products marked with "ECCN" different from "N" are under the 
Government of the USA's control and its export to the country of ultimate 
destination will only be authorized for its use by the last identified 
consignee(s) or user(s). These products cannot be re-sold, transferred or 
made available in any other country or to any other user that differ from 
the last authorized consignee(s) or user(s), neither in its original form not 
after being included to other products, without having previously 
obtained an authorization from the Government of the united States or 
by any other means provided for in the laws and regulations of the USA. 

19.2 The products marked with "AL" different from "N" are subject to 
European / Nartional export authorization. 

19.3 The products with no mark or marked with "AL:N"/"ECCN:N" may require 
export authorization from the competent authorities depending on their 
final use and destiny. 

20 Anti-corruption policy 

20.1 The integrity is part of both companies' values. For this reason, both 
parts we have committed to include in our contract global clauses that 
cover the major elements that are necessary to guarantee the 
compliance with regulations. For us, this is a necessary previous 
condition for the offer to be valid and we hope that we can agree on 
these aspects with you. 

20.2 For further information about our Compliance system, please visit: 
https://w5.siemens.com/spain/web/es/home/corporacion/compliance/Pag
es/compliance.aspx. 

21 Electrical and electronic equipment waste 

21.1 In accordance with Royal Decree 110/2015, of 20 February, regarding 
Electrical and electronic equipment waste ("RD 110/2015"), all electric 
appliances and electronic ("ESA") that become waste when their user or 
holder discarded them or intends to dispose of them have the 
consideration of waste of electrical and electronic equipment ("WEEE"). 
This paragraph regarding these general conditions is applicable to 
WEEE professionals, in accordance with the definition contained in 
article 3, letter l) of the RD 110/2015. According to the mentioned RD 
110/2015 AEE holders may destine them to reuse or dispose of them as 
WEEE. In this second case should instruct the management of WEEE 
waste duly authorized managers, or make them available to the Supplier 
for collection directly by the Supplier, or through the collective system of 
extended producer responsibility to which the Supplier is part. In case 
that the generator of waste wants to put it at the disposal of the Supplier, 
the Customer must convincingly notify its intention through the usual 
Customer contact through email. The Supplier will organize the collection 
of the WEEE free of charge to the Customer. It is important that all 
agents involved in the production and management of WEEE are 
committed to comply with the legal provisions in force in the matter, to 
achieve the objectives of management of waste established by the 
competent authorities. The Supplier appreciates your cooperation by 
placing at the disposal of the waste in the terms that have just been 
exposed. 

22 Miscellaneous 

22.1 The Customer shall strictly comply with all applicable laws. Also, the 
Customer states and warrants that him or any third-party acting on his 
behalf (including its employees) shall comply with any applicable laws 
and regulations applicable pursuant to this Contract or in relation to it, 
including but not limited to, laws and regulations in the areas of tax, anti 
corruption, competition, anti-money laundering or any other criminal law 
or regulation. The Customer, as well as any other third or entity that 
might act on his behalf, will refrain from performing any illegal action in 
relation to this Contract and, in particular, it will not perform any payment 
or deliver any valuable item to any governmental individual or entity in 
those cases in which the payment or delivery should have been 
considered as unlawful or illegal under the Customer's or Supplier's 
countries applicable regulation or any other law which could be 
applicable to the Parties.  

22.2 Mistakes, unintended gaps and contradictions in the Contract are to be 
treated and construed in accordance with the spirit of this Contract on 
the basis of mutual trust and of the mutual interests of both Parties. 

22.3 In the event of legal invalidity of individual stipulations, the other parts of 
this Contract shall remain valid. This shall not apply where compliance 
with the terms of this Contract would constitute unacceptable hardship 
for either party. 

22.4 The Contract constitutes the entire agreement between the Parties and 
supersedes all prior negotiations, representations or agreements related 
to the Contract, whether written or oral. If there was any contradiction 
between this Contract and any other contract, this Contract shall prevail. 

22.5 No terms or provisions shall survive the expiry or termination of the 
Contract unless expressly provided in the Contract. 

22.6 Any notice required or permitted to be given by either Party (“Sending 
Party”) to the other (“Receiving Party”) shall be in writing and signed by 
the authorized representatives of the Sending Party addressed to the 
Receiving Party at its registered office or principal place of business or 
such other address as may have been notified earlier. Notices shall be 
delivered by hand, prepaid registered post or facsimile and shall be 
deemed to have been served: 

(i) if by hand, at time of delivery; 

(ii) if by prepaid registered post, three (3) working days after 
posting; 

(iii) if by facsimile, on the date printed on the facsimile 
transmission report produced by the Sending Party’s 
machine. 

22.7 The Contract shall be binding on each Party's estates, heirs, executors, 
successors-in-title and permitted assigns. 

22.8 The information contained in the catalogue, website or advertising 
material will not be binding unless express agreement.  

22.9 In case of conflict between the Spanish version of this Contract and any 
translation in another language, the Spanish version shall prevail.  
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